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between the evidence and the fact to be established." State v. Burkins, 94 Wn. App. 677, 692, 973 

P.2d 15 (1999). 

We can affirm a trial court on any legal grounds supported by the record. State v. Costich, 

152 Wn.2d 463,477, 98 P.3d 795 (2004). 

Here, the trial court stated it was excluding Johnson's testimony because it could amount 

to "a back door diminished capacity." RP (Sept. 19, 2017) at 65. Pratt entered a defense of general 

denial and sought to introduce Johnson's testimony to support it. On appeal, Pratt argues instead 

that Johnson's testimony would support the claim that he was asleep, which he argues is a defense 

of lack of volition. 

Washington courts have recognized a defense of involuntary action due to sleepwalking, 

'"where, at the time of the [crime], the [offender] was clearly unconscious [whereby], such 

unconsciousness will constitute a defense, as in the case of a homicide committed by one in a state 

of somnambulism, or while delirious from disease."' State v. Utter, 4 Wn. App. 137, 141-42, 479 

P.2d 946 ( 1971) ( quoting l 0. WARREN & B. BILAS, WARREN ON HOMICIDE § 61 (perm. ed. 1938)). 

However, the court "recogniz[ed] that the theory of involuntary or automatistic acts is 'similar to 

one of mental incapacity,' though 'distinct from that concept."' State v. Deer, 175 Wn.2d 725, 

734,287 P.3d 539 (2012) (quoting Utter, 4 Wn. App. at 141). The defense of invo~untary action 

as a result of being asleep, therefore, should not be treated as one of diminished capacity. Instead, 
I 

involuntariness due to sleep is an affi1mative defense that must be proved by the d_efendant by a 

preponderance of the evidence. Deer, 175 Wn.2d at 733-34. 

Once the court properly determined that Pratt could not meet the evidentiary requirements 
' 

to present a defense of diminished capacity, Pratt proffered Johnson's testimony to prove that 

sexsomnia is a recognized psychiatric disorder. Pratt agreed to limit the testimony to saying that 
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there are documented cases where it has occurred. Although the court excluded the evidence for 

the wrong reason, the evidence was properly excluded. It had no relevance. "'Relevant evidence' 

means evidence having any tendency to make the existence of any fact that is of consequence to 

the detennination of the action more probably or less probably than it would be without the 

evidence." ER 401. 

Johnson could not testify that Pratt suffered from sexsomnia either on the night of the 

sexual molestation or ever. The fact that this disorder exists is irrelevant without some tendency 

to make the existence of sexsomnia of consequence to the determination of th~ action more 

probable than it would without the evidence. No nexus existed between Pratt, sexse>mnia, and his 

actions on the night of the molestation. 

Therefore, the court properly excluded Johnson's testimony because it was irrelevant to 

both the general denial defense and to a defense of lack of volition. No "logical nexus exists 

between the evidence and the fact to be established." Burldns, 94 Wn. App. at 692. 

B. Sixth Amendment Violation 

The United States Constitution and the Washington State Constitution guarantee 

defendants the right to present a defense. U.S. CONST. amend. VI, XIV; WASH. CONST. art. I, § 

22; State v. Wittenbarger, 124 Wn.2d 467,474, 880 P.2d 517 (1994); State v. Yokel, 196 Wn. App. 

424, 433, 383 P.3d 619 (2016). Accordingly, a defendant has a "right to pres~nt a defense 
i 

'consisting of relevant evidence that is not otherwise inadmissible."' State v. Mee Hui Kim, 134 

Wn. App. 27, 41, 139 P.3d 354 (2006) (quoting State v Rehak, 67 Wn. App. 157, 162, 834 P.2d 

651 (1992)). But, "'a criminal defendant has no constitutional right to have irrelevant evidence 
' 

admitted in his or her defense."' Mee Hui Kim, 134 Wn. App. at 41 (quoting State v. Thomas, 150 
( 

Wn.2d 821, 857, 83 P.3d 970 (2004)). We review the court's evidentiary decision for an abuse of 
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discretion. State v. Blair, 3 Wn. App. 2d 343, 350-52, 415 P.3d 1232 (2018). If the court did not 

abuse its discretion in excluding evidence, then there is no error. Blair, 3 Wn. App. 2d at 350-52. 

The court properly excluded Johnson's testimony. Pratt has no constitutional right to have 

irrelevant evidence admitted in his defense. We conclude that no violation of Pratt's constitutional 

right to present a defense occurred. 

We affinn the conviction and remand for resentencing. 

&!-~-~-
Melnick, J. J 

I concur: 

~ 14 
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MAXA, C.J. (dissenting in part) - I agree that Cory Pratt's conviction should be affirmed. 

I disagree with the majority's conclusion that Pratt was not eligible for a Special Sex Offender 

Sentencing Alternative (SSOSA) sentence under RCW 9.94A.670(2)(e). 

RCW 9.94A.670(2) states that an offender is eligible for a SSOSA sentence if six 

requirements are satisfied. The only requirement at issue here is contained in RCW 

9.94A.670(2)(e) - that "[t]he offender had an established relationship with, or connection to, the 

victim such that the sole connection with the victim was not the commission of the crime." 

The majority focuses on the nature of the relationship or connection between the offender 

and the victim, and concludes that a relatively minimal connection is not sufficient under RCW 

9.94A.670(2)(e). But the majority ignores the second part of that subsection. The relationship or 

connection need only be enough that "the sole connection with the victim was not the 

commission of the crime." Therefore, the real question is not whether the connection between 
' 

the offender and the victim rose to a certain level. The question is whether the sole connection 
( 

between the offender and the victim was the commission of the crime. 

Here, it is undisputed that the sole connection between Pratt and MB was no,t the 

commission of the crime. Pratt and the victim were both invited to, and attended, the same 

birthday party. There was a tangential family connection between Pratt's family and the victim's 

family. And Pratt had a face-to-face connection with the victim - he handed her a s_kewer for 

roasting marshmallows. In fact, the trial comt made a specific finding of fact - which the 

majority concludes is supported by substantial evidence - that Pratt and MB "had contact during 

the course of [the] party other than the actions that constitute the crime herein." Cl~rk's Papers 

at 99. 

r- 15 
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Given this evidence and the trial cowt's factual finding, RCW 9.94A.670(2)(e) 

necessarily was satisfied here. Pratt and MB had some connection before the crime' was 

committed. And the sole connection between Pratt and MB was not the commission of the 

crime. 

Whether the trial court here should have imposed a SSOSA sentence in the exercise of its 

discretion is a separate issue. But Pratt clearly was eligible for a SSOSA under the plain 

language of RCW 9.94A.670(2)(e). 

~. J. 
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